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MONDAY, THE 30TH AUGUST 2016 / 8TH . BHADRA 1932

WH(CNo. 311 of 2008(K)
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. SECRETARY 10 Gavemkmem-r LOCAL AGMENIST&ATON
mauvmmm

2. ACCOUNTANT ss.»ﬁsmf; o mwa oy
mmuvmmmpu RAM,

A ARUVIPPULAM GRAMA PARCHAYAT g
REPRESENTED BY ITS SECRETARY
ARUVAPPULAM P.0., KONAL

BY GOVER:NME?‘JT PLEADE% SHRI E&HQ%:SH RAJA FOR R 1 & R2
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/ : T.R.RAMACHANQRAN NAIR,I.

W.P.(C)No 311 of 2008

DA’TEI} THIS TH’F 30" DAY OF AUGUST, 2010

JUDGMENT

The pet:t;cner is aggrieved by Exhibit P1 notice tssunc* bv

the Secretary of the Panchayat dxrectmg the petitioner to rerr:u

an amount of Rs.10.43 lakhs with interest, which represents t*.he

S4s
g

aueged icrss caused in the aucttcn to collect river sand, heid

| dunng the year 1990-2000

R A

2. Heard the leamed counse for thﬁl pet;tmnar thn
jearned Government Pleader and rthe_jfaamed counsel ap;rea;ésng :

~ for the Panchayat,

3. The oet:t;oners case is that after four years of her

-- rptzrement Exhabit P1 not.ce was iSSUEd to her based on the aud!t

report, It is explained that for the period 1999-2000, one

~ B.Raguhunathan Nair purchased the right to collect river sand

Frem the area Kcnnanmwzhv-i‘hottummoozhv kadavu for an

amount of Rs 2; UO 050/— He had depoqted Rsz iakhs on

 4,3.1999 and the auctcon was conducted on 6,2,1999. ._The"_

auction purchaser had remitted 25% of the auction amount; i.e.

‘Rs.4,75,013/- making a total amount of Rs.6,75,013/-,



RIS
"5‘;,,5 :
3 b

¥ Ty = rvi iU —
5. " 106 |
4, Therp was a Writ Petition before this Court challenginy,
the auction itkelf and ultimately the said auction was cancalled by

_;_:his Court directing to give the right by issuing permit after -

.:;;f-_-,f_n\fiting quotations.  Accordingly, the Panchayat cancelied the

auction and the petitioner refunded the amount to the auction
purchaser also.
5, Exhibit P2 is the copy of the reply submitted by the

petitioner wherein the above aspects have been pointed out.

- She was not the Secretary when the auction was conrjr.';tted and

-

_-she'_tcc_ak charge only in 6/99, Itis ewdent fmm the prcar‘em:hngﬁ

~ Exhibit P3 that the audit ob}ectaon is on the @asss of the alteged

"'fiapse in retummg Rs.6,75 Dl3,f~ to the Contractor and in not

iiec’csm the prapart;onate amount for the period from 1.4 ZQQQ

to 19.9.1999. Evidently, the audit objection is based on the

assumption that the contractor had collected sand during this

:period "

6, My attention was invited to Exhibit P4 and Exhibit PS5~

'_resoiutions of the Panchayat. Exhibit P4 shows .tha:t the

Committee of the Panchayat had appointed 2 Sub Committes

with regard to the collection of sand in the 'kadavus' in question.



P fC}HO Bi308s o

/Z $s mﬁntifmed in Exhibit P4 that even though the contracf was

g;ven to Shri Raguhunathan Nair, he has not started collaction of

_sand vet, There were objiections with regard to the coliection of

f sand and finally accepting the report of the Sub Committee, the

F

auction was cancefled and the method of collecting sand by

issuarice of permit was approved, Exhibit PS5 is the earliar
i e .

resolution of the Committee dated 11.6.199G wherein a

resoiutmn was tal(en to cance! the auct;on aiso ‘merefore,_“

ewdently, the petttxorzer’ﬁ case is that th9 pet%tionpr has cniy*;-:-

acted ba«ed on the resciutwns of the Ccmm;!:tee

o Th@ ieaméd cmmsel for the Panchyat submrfted that'

- there was no decision to return back the amount to the

Contractor and therefore, it was improper on the part of the

petitionér in returmning an amount of Rs.6,75,013/-.Significantly,

in the resolutions, there i= no mention about the requirement to

retain this amount with the Panchayat,

8. The learned Government Pleader submitted that the

proportionate amount had to be realised and the failure to realise

' the same has caused ioss to the Panchayat,
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3

WP.(CNo.313/08 o A e
: LT

g t‘m h@haif nfthsa 1% rp pon 1de ..f.a

counter affidavit p,
. \
been fijed, In paragraph 8 it 15 stated that jt IS Upto the \
Panchavat to take remedia action to make good the joss, The \
__.—__‘—‘———-———._.___\
audit has not demanded recovery ©f amount from the petitioner,

It has only pointed out the IMMW It is upto th.e‘

Panchayat to realise the amoamt from the Persons res;pnﬁsst::

' Pwder;ﬂy, in the Jight of the ab@ve position, the actren of thp

 present Secretary of the Paqrhayat in directing the pet'if:iorief to
_ return Rs, 10.43 Iakhc ;s not correct Thr-> qunstccn as whetharf =

',"'.fhn confracter had cn!fected sand qumg the p‘“rsod 1, 4 1Q9q i
*’canceﬂafmn of tre cantract T‘ne audit rﬁport m“ﬂtwﬂs fh"

:?’aﬂum of the Panchayar to reglise the pmportmnare ammmr The-

G’antractor and whethar the retdm Of the amount of Re. 6 75 -
lakhs by the then Sec”efaf}’ namely the petitioner to thp
Contractor js uﬂauthorfsec!

| 10, Ev-ﬁdent_iy,. in the hghf of the qf-anrf taken by the 1%

- Tespondent in the rounter afﬁdawt that the audit observation was



recover the amount from tne petytaaner_, the Panchayat will havez by

to realise the amount from r&spcnq;bia per:ons if they actually

hold the view that any .oss_ has been caused. If the contractor

had collected the sand for the disputed period, then he is
‘primaniy liable to recoup the amount to the Panchayat, if a:ct&any
he had not remitted propo%tioﬁate amount. In that view of the

. matter also, the action niaw_tak'en to impose _tlhe entire !;_abiiity o_ri -
the petitioner cannet be supporteﬁ Ewdenﬂy, the petstmn&r was'
.act;na in th& i:ght of the resafunons made by the Panrhaya*
w_"Cemm;ttee -

'-In tnat view of the mattei- the wr;t; Ppt;tinn is alfowed.

rFxhzbit P1 is quashed. But this witl not stand in the way of the

_ Panchayat taking any steps to realise théa/sq oss -if any, from the
Contractor or such :other persons,-. if it is jegally p_ermiss;ibie, :Nc

costs.
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. T.RRAMACHANDRAN NAIR,J.

n

W.P(C)No.311 of 2008

DATED THIS THE 30 DAY OF AUGUST, 2010
JUDGMENT P
The pettt;oner is aggrieved by Exhibit P1 notice issuad by '

R

the Secretary of the Panchayat darectmg the petitioner to rerrui:

‘amount of Rs.10.43 lakhs with interest, which represents the
m Causad in the euction to collect river sand, heid
ﬂaﬁ‘ng the year 1%2W

% Heard the ieamed counset rar the pwti:mer?l

; hamed Guvemt P!eader and Ehe mm munéel'appea 7
_ "ﬁr ifhe panchayat.

3. The petitioner's case s that after four years of her
-reumm:;, Ex‘__’.;Pl nm«asmsuad to her based on the audit
report. It is expia%ned ‘that for the period 1999-2000, one
B,Raguhwlathan Nair purchased the right to collect river sand ‘i-,
'frqm the area Konnonmoozhy-Thottummoozhy kadavu fnr an.i

_amount of Rs.27,00,050/-. He had deposited Rs.2 lakhs on
4,3.1999 and the auction Wwas conducted on 6.2.1999. The.
__auction purchaser had remitted 25% of the auction amoqm, i8u

‘Re.4,75,013/- making 2 total amount of Rs.6,75,013/-,
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4. There was a Writ Petition before this Court challenging
t}'ie auction itbelf and- ultimately the said am'un was m&eﬂed by

thls Court direeﬂng to give the rfght by issuing permit after -

§ invlting quotations. Accorﬁmg!y, the Panchayat canceljed the
Purchaser aiso. _

5. Exhibit B2 s the copy of the reply submitted by the
peﬂm wherein the above aspects have been pointed out.
Shemamtﬁxe Qea-etarywhenmeaacﬁonwas condmanu
smmmafge only in 6/99, 1t ismmwseg read

| ;.Exnm PS that the audit objection js. mmm basis o

%0 19.9.1999. Evidently, the audit objection is based on the
assumption that the contractor had collecred s.am c»}umg this
period. ‘

i

_Committee of the Panchayat haﬁ ‘appointed a Sub Committee

6 My attention was invited to Exhibit P« and Exhibit P5 "
resolutions of the Panchayat. Exmbit P4 shows ﬁ;& tm |

auction and the petitioner refanded the amount to the auction‘ iy

) 'Rs.6,75,013/- to the Contractor and zn e
: ing the Proportionate amount for the period from 1 .4 1999

 with regard to the collection of sand in the 'kadayus' in question.



fp (C!NG .311/08n
It ﬁmentwneﬁ in Exhibit P4 that even though the contract was

gén to Shri Raguhunathan Nair, héms not lectio

“Zand yet. There were objections with regard to the collection of
' sand and finally accepting the report of the Sub Committee, the
auction was cancelled and the method of collecting sand by
" jssuance ‘of permit was approved.  Exhibit P5 is the earlies
resolation of the Committee dated 11.6.1999 wherein 3
cesoltion Was taken to cancel the auction also. - Therefore,
evidently, tbecmer‘s ca‘sel*is that the pettt!one_;.;njés only

" there was no dedision to return back the amount to the
* Contractor aﬁd'ﬂterefore, it ‘was improper on the part of the
petitioner in retuming an amount of Rs. 6,7 01 3/-. %innfﬁcanﬁy,

iR the resolutions, there is no mention about the requ enentto

retain this amount with the Panchayat, : :
8. The learned Government Pieader submitted that the
prog_oLtm&:ﬁMuM_to be realised and the failure to realise

the'same has iau%e:l loss ta'me Panchayat.
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nt, -2 countpr amdawt h\
been filed. In paragraph 8 !t i§ stated that |t is upto the-k.,y;.

Panmayat to take remedial actian to make ‘make good the Iossf

ﬁoﬁmctor and whemer the ﬁ:{um of t‘he ameunz of’Rs
:%akbs by the then Secre:asy namn#y the

Contractor s una ﬁ,

il

mpbndent in the counter amﬂaat thn aumt Qbmaﬁm wﬂ. ot
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to fnform the'Pa nc@avat abwe tbe !oss 2 1055 and has not dmamjeﬁ to
; .ir,:z.mverﬂw amount from the pefiticner, the Panchayat will have &
' “to realise the arnount fmm msponsmia persons, if they amﬁy

. hoid the view that any loss has been caused. If the. contra&b'rj
. had collected the sand for the disputed period, then he .

W’f mm fecmwm mmm meﬁaﬂaxayat, if actl

}mmmam NAIR, J IDGE

Vi iy '






